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Executive Summary

1. The Council is the statutory Commons Registration Authority for the area in 
which the application site shown coloured red on the attached Plan (‘the 
Application Site’) made by the Friends of Heritage Green by way of an 
application under the Commons Registration Act 2006 and validated on the 9th 
October 2015 (‘the Application’). Council is being asked to approve the 
determination of this matter as Commons Registration Authority on already 
submitted evidence and settled case law as advised, without the need for a 
public inquiry on the basis that the view of officers is that a public inquiry is 
unnecessary and in light of court decisions in the area of commons 
registration. 

Recommendation

2. That the Assistant Director of Resources - Legal Governance and Workforce 
enter the Application Site on the Register of Town and Village Greens 
maintained by the Council  as a statutory Commons Registration Authority.

Reason for Recommendation

3.

3.1

The Application can be determined by this Council as Commons Registration 
Authority without the need for a public inquiry.

It is the view of officers that a public inquiry is unnecessary and in light of court 
decisions in the area of commons registration the application is one that can 
be determined on already submitted evidence and settled case law as 
advised.

Key Points for Consideration

4. The Application was submitted to the Council by The Friends of Heritage 
Green c/o Mr Adrian Sutcliffe. The Application relates to a piece of land 
described in the application form as “Village Green” being the area of land 
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opposite the entrance to St. Vincents RC Primary School adjacent to 
Caldershaw Road, Cut Lane and Shearing Avenue, Norden, Rochdale  
3.2 The Application Site is owned by the Council having been part of a wider 
site acquired by a predecessor Authority under a Compulsory Purchase Order 
in 1957.

When accepting the Application as valid the Council accepted that there had 
been no trigger or terminating event in respect of the Application Site and the 
Application could be processed.

The Application is made pursuant to section 15(2) of the Commons Act 2006, 
which requires an applicant to demonstrate on the balance of probabilities that 
the land was used:
a. for lawful sports and pastimes for a period of at least 20 years and that 
this use continued to the date of the application
b. by a significant number of the inhabitants of a locality or of a 
neighbourhood within a locality
c. as of right

Concern was raised by third parties as to the impartiality and human rights 
aspect of this Council in its role as Commons Registration Authority dealing 
with an application on land of which it was the also the owner.

Leading Q.C. advice was taken at the time, and that advice based on then 
forthcoming actions before the High Court, was that the determination of 
applications where a Council was both landowner and determiner of the 
application (albeit under separate statutory functions) could give rise to a 
human rights challenge and therefore it would be prudent to delegate the 
decision to another local authority.

That was the decision of the Planning and Licensing Committee following 
recommendation by officers in February 2016.  

The Application following agreement, was duly delated to Cheshire East 
Borough Council (‘Cheshire East’).

As required the Council undertook a public consultation exercise providing for 
a period of 6 weeks when the plan of the application lane was available for 
inspection at the Council’s offices and the provision of site notices explaining 
the procedure for making representations.  Those notices were dated 8th April 
2017 and noted that any objection should be made in writing to Cheshire East 
prior to the expiration of the consultation period on 30th May 2017.  The 
Application was also published in the Rochdale Observer on 8th April 2017.

No representations were received in response to the publication of the 
Application. 

As no objections were received to the Application Cheshire East viewed it 
appropriate for its Public Rights of way Committee to consider and determine 
the application based on a written report as opposed to it being forwarded to 
an Independent expert for consideration. 
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A report was duly prepared for that Committee to consider at its meeting of the 
4th December 2017.The report considered the requirements of section 15(2) 
of the Commons Registration Act and an analysis of the evidence provided in 
support of the Application. 
It found that criteria a) and b) had been met.

Officers of this Council do not disagree with the analysis in respect of the 
same.

In respect of the final criterion i.e. “as of right”, the view of Cheshire East was 
that case law [Barkas v North Yorkshire County Council and Anor [2014] 
UKSC] decided that where land had been acquired and held by a council for 
housing purposes and the council used the land for public recreational 
purposes in accordance with powers in the housing legislation, the public had 
a legal right to use the land and were accordingly using it “by right”, rather 
than “as of right”. This would by implication mean that the Application would 
fail.

However, Cheshire East adopted a view that given that the Council as 
landowner had not objected to the Application it was reasonable to assume 
that the principle in Barkas did not apply to this application and any claimed 
use has been “as of right” thereby satisfying the third criterion of section 15(2), 
and therefore the Application could be recommended for approval for 
registration as a Town or Village Green.

On publication of the report and submission to this Council for comment an 
issue was raised by the Head of Legal Services that the report did not fully 
consider the issues raised in Barkas and that the reasoning behind its finding 
that, because the landowner had not objected, the as of right criterion had 
been satisfied was flawed.

This could give rise to any potential challenge to registration or support an 
application for de registration to the High Court by any interested third party in 
the future.

The point raised was a legal point only and not an objection to the application.
Cheshire East however took the raising of this point as an objection which 
would merit a Public Inquiry in the matter  

It is the view of officers that the matter does not warrant a public inquiry, with 
its associated delay (the Application was originally made in October 2015) and 
cost and that, in light of court decisions since the report to Planning and 
Licensing in 2016, not least on the human rights risk [Somerford Parish 
Council v Cheshire East Borough Council and Anor [2016] EWHC 619 
(Admin)] the Application is one that can be determined on the evidence 
submitted with it and settled case law.

As such Planning and Licensing decided at its meeting on the 3rd September 
to “call back” the Application for determination by the Council.
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It is submitted that whist the general analysis of Barkas was correct Cheshire 
East gave incorrect weight to the fact the Council as landowner had not 
objected to the Application nor the specific purpose of the acquisition.

Whilst the Application Site was purchased by way of compulsory purchase 
under the Housing Act 1936 which would have allowed for housing or 
recreational use in connection with the same there is no evidence as to what 
defined purpose the Application Site was to be used for.

A site inspection (which was not undertaken by Cheshire East) shows that the 
topography and general condition of the site which is subject to subsidence 
and flooding (it also has a water spring located underneath it) would have 
made it difficult develop when purchased in 1957 (and even now). Nor is the 
Application Site set out for any formal recreational purposes.

No consideration was given as to where the registration of the Application Site 
would give rise to “statutory incompatibility” that is to say conflict between the 
purposes of Commons Registration Act and the 1936 Housing Act, as 
intended by Parliament.

It is officers view that on the balance of probability and taking into account 
settled case law (usefully summarised in a Court of Appeal case R 
(Lancashire County Council) and Secretary of Stare Environment, Food and 
Rural Affairs and others [2018]  EWCA Civ 721) , the fact that no specific 
purpose can be evidenced, the “as of right” criterion can be accepted and the 
Application approved on the basis that section 15(2) of the Commons 
Registration Act 2006 has been satisfied and that the Application is statutory 
compatible, that is to say  the registration of the Application Site, in this 
instance, as a Town or Village Green is not incompatible with the purposes of 
the legislation under which it was purchased in 1957.

Alternatives Considered

The alternative would be a public inquiry with associated additional delay and 
cost.

Costs and Budget Summary

5. It is not envisaged that there will be any cost associated with the decision

Risk and Policy Implications

It is the view of officers that there is a risk if the recommendation is not 
followed that that the outcome will be challenged in the courts.

6.

Consultation

7. Cabinet on the 25th September 2018 supported the recommendation to enter 
the Application Site on the Register of Town and Village Greens maintained 



by the Council  as a statutory Commons Registration Authority.

Background Papers Place of Inspection

8. Not applicable.

For Further Information Contact: john.holmes@rochdale.gov.uk 


